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FOURTH SESSION 

Thursday, December 30, 1915, 10 o'clock a.m. 

The meeting was called to order by Admiral John P. Merrell. 

The Chairman. Gentlemen, the first paper this morning is by Dr. 
Judson, of the University of Chicago, to which I have no doubt we 
shall have great pleasure in listening. 

WHAT MODIFICATIONS, IF ANY, SHOULD BE MADE IN 
THE LAW AND PRACTICE AS NOW APPLIED BY THE 
PRINCIPAL MARITIME NATIONS CONCERNING 
BLOCKADE AND CONTINUOUS VOYAGE IN ORDER, 
UNDER THE CONDITIONS OF THE MODERN INTER- 
DEPENDENCE OF NATIONS, ADEQUATELY TO SAFE- 
GUARD THE INTERESTS OF BOTH NEUTRALS AND 
BELLIGERENTS? 

Address of Harry Pratt Judson, 
Piesident of the University of Chicago 

Dr. Judson. Gentlemen, in the absence of the prize court, inter- 
national in character, contemplated by the Second Hague Confer- 
ence, during the present war all matters have come before the courts 
of the several belligerent nations. That has been the long-standing 
practice. I wish at the outset simply to call attention to the fact, well 
known, that these national prize courts administer not merely inter- 
national law — I am inclined to say not primarily international law — 
but, it may also be, the municipal law of the state to which the court 
belongs. 

In the case of the Peterhoff, 1 our Supreme Court called attention to 
the fact that in passing on certain questions in a way somewhat adverse 
to the interests of the United States, they were bound not by the na- 
tional interests but by international law, which is very well so far as it 
went. But in point of fact I fancy that had there been a statute of 
Congress in the way of the rule of international law which they were 
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administering, they would have heeded the statute and not the rule in 
question. 

In point of fact we find, I believe, that these courts administer, in 
their order of importance, three things : In the first place, they adminis- 
ter municipal law. If there is any municipal law or any national rule 
in the country in question, the court would administer that first. If 
international law gets in the way, so much the worse for international 
law. In the second place, they apply their own precedents, whether 
based on international practice or not. And thirdly, they administer 
the law of nations, which we call international law. 

I speak of this at the outset, without dwelling on it as perhaps an 
obvious truism, but rather essential to some purposes. 

I need not dwell upon the very well known history of the doctrine 
of continuous voyage except to point out that in its origin it was not,, 
never has been, and is not now a rule of international law. In its 
origin it was simply a rule of the British authorities for their own 
interests. 

Instances of such rules are common. The British prize courts of 
the Napoleonic wars enforced the Orders in Council proclaiming a 
blockade of the coasts of France and her allies. The Rule of the War 
of 1756 was a rule established by British political authority. They 
regarded, on the whole, the course of France in opening her colonial 
trade to any who would engage in it, as simply an evasion of the re- 
sults of British supremacy in America, and therefore, something which 
Great Britain would not tolerate, and it was not tolerated. Not being 
adopted, however, by general consent of nations, it was not a rule bind- 
ing on nations at all. When that was enforced by Sir William Scott, 
he was not enforcing a rule of international law but simply a British 
rule, and that was enforced constantly by British courts. 

May I point out, in this connection, also the way in which it was 
enforced. We are aware of the device, the Yankee trick of a broken 
voyage, to evade condemnation by prize courts. Now, admitting the 
justifiability of condemning a direct trade between Santo Domingo 
and France, and admitting it could not be helped, the Yankee skipper 
would sail with his cargo from Santo Domingo to an American port, 
there break the voyage, and take out new clearance papers for France,, 
on the ground it was two voyages. 

Of course, very soon the British courts were able to cope with that, 
and in the well known decisions of Lord Stowell, we find his jurat 
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to be that the intent governed, that it was the intent of the American 
skipper, in getting the cargo in the West Indies, to carry that cargo 
to France, and that the breaking of the voyage in the United States 
was simply a device, and did not in any way affect the real intent; 
therefore, the voyage was one voyage and not two voyages, and hence 
was illegal — reasoning which appears to me to be wholly sound so far 
as the unity of the voyage is concerned. As to whether the voyage is 
illegal or not, is another question. It is illegal from the point of view 
of English law, not international law. 

When the American Civil War came along, our courts took occa- 
sion to apply the same principles of continuous voyage in cases of 
blockade and contraband. The principles did not differ, but the dif- 
ference lies simply as to the part of the voyage of which the court 
took cognizance. In Lord Stowell's application of the principles, cog- 
nizance was taken of the second part of the voyage, and with good rea- 
son. It was entirely impossible to know, on the first part of the 
voyage, whether a cargo of sugar from Santo Domingo was or was 
not intended for American use. There is no reason in the world 
why it should not be supposed that the cargo was bona fide intended 
for the United States; hence, there existed no adequate reason for 
condemnation in the first part of the voyage. Therefore, those cases 
arose during the second part only of the broken voyage. 

In our Civil War cases, as you will remember, these conditions were 
exactly reversed, for a vessel to be taken in the second part of the 
voyage, Nassau to Charleston, a ship could be condemned only for 
the evasion of blockade. In order to evade danger of capture during 
the long voyage across the Atlantic, the custom was for British ship- 
pers to consign their goods to some neutral port in the West Indies. 
One favored port was Nassau, and cargo after cargo was sent to Nas- 
sau, containing to a large extent contraband, and many other com- 
modities also, with the intent that it should be transshipped when cir- 
cumstances warranted into some blockade-running vessel, in order to 
evade the blockade at Charleston, Wilmington or Savannah, as the 
case might be. 

It was in the first part of the voyage, then, that our courts took 
occasion to consider the question of the continuous voyage. You will 
notice that they held, in the first place, that the question was a ques- 
tion of cargo, and not of ship. In the second place, the facts war- 
ranted the inference that it was the intent to transship these cargoes to 
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a blockaded port; therefore, the entire voyage of that cargo was one 
voyage and not two, and the goods should be condemned as being 
really bound to a blockaded port. 

You will remember the very sharp criticism that accompanied this 
decision, especially in the case of the Springbok,- where a large part of 
the goods were held to be not contraband at all. I fancy that the 
chorus of criticism in Europe, and in England, too, for that matter, 
was almost unanimous in condemnation of the view of our court. 

And yet I would point out that exception was not taken to this by 
the British Government, and when the matter came to an issue before 
the Qaims Commission under the Treaty of Washington, that court, 
consisting of three men, one American, one Englishman and one Ital- 
ian, unanimously decided against the claimants, and it seems to me 
that, on the whole, the court can be justifiably sustained in its decision. 

The criticism was on various grounds. One was that the British 
and American rule of liability to capture anywhere on the high seas 
of a vessel sailing with intent to evade the blockade was in every 
respect wrong. There, again, I suppose that the court was deciding 
on the basis of American and British precedents, and not on a uni- 
versal rule of international law, because, as we all understand, the 
question of at what time a ship sailing with intent to evade a blockade 
is liable to capture, is a question on which there is not universal agree- 
ment, and on which therefore there is not an established rule of inter- 
national law. The English and American practice has been to regard 
a ship as liable to capture from the moment it leaves its home port, 
anywhere on the high seas ; other views holding that it should not be 
so liable until it actually attempts to pass the blockading squadron. So 
I say that there is not an established rule, but simply a practice of 
different nations in a different way, and our courts enforce the British 
and American practice. 

Another ground, however, was that the condemnation was based 
upon suspicion that it was intended to transship the cargo to a blockade- 
runner. The Maritime Prize Commission appointed by the Institute 
of International Law unanimously gave an opinion adverse to the deci- 
sion of the Supreme Court in the case of the Springbok, of which the 
following is a part : 

The result would be that as regards blockade every neutral port 
to which a neutral vessel might be carrying a neutral cargo would 
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become constructively a blockaded port, if there were the slightest 
ground for suspecting that the cargo, after being unladen in such 
neutral port, was intended to be forwarded in some other vessel 
to some port actually blockaded. 

Then a French critic, writing eloquently in 1883 (Desjardins, 59 
Revue des deux mondes, 218, 223-225) says: 

This doctrine was pushed by the Supreme Court of the United 
States so as to make it sustain the seizure of a vessel between the 
port of original departure and the intermediate neutral port, and 
this on the conjecture of an ulterior adventure being projected 
for the goods in question from such intermediate neutral port to 
a blockaded port. 3 

In point of fact, the decision of the court in the Springbok case, 
and in other similar cases, was not based on "suspicion" or "conjec- 
ture"; it was based on evidence such as to lead to the overwhelming 
conclusion that the intent of the voyage was to send the cargo to a 
blockaded port of the Confederate States. 

It is needless to dwell on the well-known facts of the situation as 
to Nassau, a little West Indies port, with virtually no trade, not visited 
except by a mail steamer, I suppose, three times a week. Suddenly its 
commercial conditions rise to a magnitude that make it one of the 
great seaports of the world, commerce pouring into it in immense quan- 
tities. Under these circumstances it was as reasonable to suppose 
that that commerce was intended for consumption in the Bahama 
Islands as to suppose that the owner of a peanut stand in Washington 
would make a contract for $1,000,000 worth of steel ingots. The thing 
was absurd. The evidence was conclusive and overwhelming that 
these goods were meant for the Confederate States, and meant to 
evade a blockade at some point. 

Another exception taken to the decision was on the ground that the 
particular blockaded port to which it was supposed these goods were 
intended to be conveyed, was not named. As Desjardins puts it : 

If owners of neutral vessels renounced a lucrative neutral car- 
rying trade out of fear of being seized, as the Springbok was, on 
suspicion of being engaged in "a continuous voyage" to some 
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undefined blockaded port, what would become of maritime inter- 
national trade? 4 

The difficulty with that contention is that every Confederate port was 
actually and effectively blockaded at that time. So it was wholly imma- 
terial which one of these ports it was intended to make the terminus 
of the blockade-running adventure. There was no reasonable doubt 
that the cargo of the Springbok, like that of the Bermuda, the Stephen 
Hart, and other captured vessels, was purchased in England and was 
embarked on these vessels with the sole purpose of transmission to the 
Confederate States through some blockaded port. 

Under these circumstances it seems to me that the contention of 
those who object to the decision amounts to a mere legal quibble for 
facilitating blockade-running. Of course, as I said before, we must 
admit that this decision of our courts is based on an English precedent, 
and that English precedent is based on English Orders in Council, 
and neither one nor the other was a principle of general international 
law, and could not be because there was no international agreement on 
these heads at that time, and there is not now, for that matter. 

The third step in the development of the doctrine of continuous 
voyage applies to contraband and not to blockade, and to the trans- 
portation of such contraband to a belligerent through a neutral 
country. 

These questions arose during the British war in South Africa, with 
regard to contraband supposed to be shipped across Portuguese East 
Africa a very short distance to the Transvaal. They have arisen in 
much greater magnitude during the present war relative to the trans- 
portation of contraband to Germany from a neutral port nearby, for 
instance, from Rotterdam. 

The British Government has taken the ground that when the evidence 
is conclusive, to their minds, that a cargo is shipped, not with the in- 
tent of being merged in the general mass of property of the neutral 
state to which the point of destination belongs, but with the obvious 
intent of being transshipped bodily through a short distance into the 
other belligerent country, then the intent must rule, and the cargo 
therefore be subject to condemnation. 

It is very advantageous to a belligerent to obtain contraband of war 
through a neighboring neutral state without interference on the high 
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seas. If Rotterdam were a German port it would, under present con- 
ditions, be blockaded and such shipments would be prevented. Being a 
neutral port, if the principle of continuous voyage is not applicable, 
it becomes to all intents and purposes a port of a belligerent, but ex- 
empted from any of the disabilities of a belligerent. 

It is not easy for me to see that there is any valid distinction be- 
tween the transshipment of contraband from Nassau to Charleston, as 
in the case, for instance, of the Bermuda, on the one hand, and, on the 
other hand, the transshipment of contraband from Rotterdam to Ger- 
many. The fact that in one case it is to be carried by water and in the 
other case by land, does not seem to me to be material. 

It is quite true that this doctrine, as laid down by the United States 
Supreme Court, was not recognized by Sir William Scott under appar- 
ently similar circumstances. But in point of fact, however, the revolu- 
tion in modern business and in modern modes of transportation has 
made the circumstances of the present time strikingly dissimilar from 
those existing a century or more ago. 

The exigencies of the case in the doctrine of continuous voyage as 
applied today by the British Orders in Council by British prize courts, 
it seems to me, are on all fours with the circumstances in 1861-5. 
Therefore, whatever we may feel about the doctrine as a rule of inter- 
national law, it seems to me clear that the United States is estopped 
from complaining. The question of what may or may not be regarded 
as contraband, and of how far the rule of continuous voyage should 
apply to conditional contraband, is another matter with which this 
present discussion is not concerned. It seems to me, in short, that based 
on the principles of contraband and blockade maintained by Great 
Britain and the United States, the rule of continuous voyage as inter- 
preted by the Supreme Court of the United States, and by the present 
policy of Great Britain, which is substantially the same, is reasonable 
and logical. 

It is hardly worth while to dwell on the question of blockade in the 
present war. It is hard to tell whether there is a blockade or not. The 
British Orders in Council, I believe, do not mention a blockade, al- 
though the British correspondents of our State Department apparently 
seem to regard their case as a virtual blockade; but certainly it has 
not been a blockade by proclamation, and the ordinary rules of blockade 
have not been applied. 
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Now, what are the most pressing needs, so far as .the future develop- 
ment of international law is concerned ? I think there are two. 

The first need is, not that any one rule should be adopted as a rule 
of international law, but that some rule should be adopted by all nations, 
on which all nations can agree. Instead of leaving these matters, in 
short, to national precedents, to national dictates and to the decisions of 
national courts, there should be some rules of international law on 
which there should be agreement that would make them international 
law which could be enforced alike by all courts. Such a course may 
or may not result in the adoption of the doctrine of continuous voyage. 
It might result in the adoption of some such doctrine as was embodied 
in the Declaration of London, which failed of final approval. A uni- 
formity of practice and a clarity of definition that ought to be em- 
bodied in the agreement so that we may know without any reasonable 
doubt whether in a given case the law is being observed or is being 
violated. 

In the second place, there ought to be some kind of sanction found 
for the rules which may be adopted. What that sanction is or can be 
I am not prepared to say. It is not so very long ago, that, when we 
were teaching international law and when asked by our students, 
"What is the sanction of a body of rules which have no physical 
force apparently back of them," we were able and willing to say that 
that sanction is found in a sense of honor on the part of separate 
nations, in a sense of heeding the decent respect for the opinions of 
mankind; it is found in a public sentiment throughout the world. I 
wish I could say the same things to my classes today. But the expe- 
rience of the last year or two convinces me at least that those consider- 
ations have not the weight of a farthing. All nations are bound by their 
own immediate, countervailing interests, and they disregard any of 
these rules that get in their way, merely because they get in the way of 
what they believe to be their interests. 

Unless we can find some sanction which will make it necessary for 
nations to obey the rules on which nations all agree as rules 6i inter- 
national law, then international law hardly exists. And if that is the 
case, then institutes of international law and societies of international 
law, like this, will simply become mere aggregations of more or less 
agreeable gentlemen who are engaged in the active but entirely futile 
process of consuming language. 
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The Chairman. Gentlemen, the next paper this morning is by Pro- 
fessor Butte, whom we will all be very glad to hear. 

Prof. Butte. Mr. Chairman and gentlemen : Let me say informally 
at the outset, that after some study I do not find there are any suffi- 
ciently broad or fundamental modifications of the law of visit and 
search that I care to recommend. So I shall confine my paper to a 
discussion of the reform of the law of contraband. 

THE REFORM OF THE LAW OF CONTRABAND 

Address of George C. Butte, 
Professor of International Law in the University of Texas 

By way of introduction, let us note why the problem of contraband 
has been^so perplex and why modification and progress have been and 
will continue to be so difficult. First, there is the everlastingly rasping 
conflict of interest between neutrals and belligerents. The two are 
supposed to stand at opposite poles. The belligerent believes — erro- 
neously, I think, — that his interests are best conserved by prohibiting 
all commerce of whatsoever character between his enemy and neutrals ; 
and the neutral believes, likewise erroneously, that the war ought not 
to affect his trade at all. Of course, neither of these maxima is in 
practice attained. But with each new war the same general issue arises, 
and neutrals and belligerents, like the heroes in Valhalla, "hew each 
other in pieces only in a twinkling to be reunited for other bloodless 
and indecisive contests." 

Again, maritime Powers generally are reluctant to define precisely 
and formulate legally the relations of neutrals and belligerents lest in 
particular cases or by accidental circumstances summit m jus is trans- 
formed into stimma injuria, to the disadvantage and peril of one bel- 
ligerent and a corresponding gain to his opponent. Lawrence gives us 
a striking instance of it in his account of how the neutral states fur- 
nished the Russian fleet with coal all the way from the Baltic to the 
Far East to the imminent danger of Japan ; whereas Japan, though as 
a matter of right the same courtesy would have been extended her, 
had no intention of sending cruisers to the Baltic. Maritime Powers 
are far-sighted. Even when neutral they keep ever in view the pos- 
sibility of their becoming belligerents, as may be seen throughout 
their discussion of the proposed International Court of Prize. They 



